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C. THE PLAINTIFFS’ MOTION FOR SUMMARY JUDGMENT

The plaintiffs seek judgment as a matter of law that the defendants are in violation of the GCRA.

1. Summary Judgment Standards

Summary judgment is appropriate if no genuine issue of material fact exists and the moving

party is entitled to judgment as a matter of law.  See FED. R. CIV. P. 56(c); Celotex Corp. v. Catrett, 477

U.S. 317, 322-23 (1986).  The party moving for summary judgment must demonstrate that there are no

genuine issues of material fact.  See Horphag v. Research Ltd. v. Garcia, 475 F.3d 1029, 1035 (9th Cir.

2007).  An issue is “genuine” if the evidence is such that a reasonable jury could return a verdict for the

non-moving party.  See Anderson v. Liberty Lobby, Inc., 477 U.S. 242, 248 (1986); Rivera v. Philip

Morris, Inc., 395 F.3d 1142, 1146 (9th Cir. 2005).  An issue is “material” if its resolution could affect

the outcome of the action.  Anderson, 477 U.S. at 248; Rivera, 395 F.3d at 1146.

In responding to a properly supported summary judgment motion, the non-movant cannot merely

rely on the pleadings, but must present specific and supported material facts, of significant probative

value, to preclude summary judgment.  See Matsushita Elec. Indus. Co., Ltd. v. Zenith Radio Corp., 475

U.S. 574, 586 n.11 (1986); Leisek v. Brightwood Corp., 278 F.3d 895, 898 (9th Cir. 2002); Federal

Trade Comm’n v. Gill, 265 F.3d 944, 954 (9th Cir. 2001).  In determining whether a genuine issue of

material fact exists, the court views the evidence and draws inferences in the light most favorable to the

non-moving party.  See Anderson, 477 U.S. at 255; Sullivan v. U.S. Dep’t of the Navy, 365 F.3d 827,

832 (9th Cir. 2004); Hernandez v. Hughes Missile Sys. Co., 362 F.3d 564, 568 (9th Cir. 2004).

2. Analysis

In this case there are no disputed facts, making this action particularly well-suited for summary

adjudication.  The GCRA mandates that “a revised Plan shall be submitted at least once every three
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years . . . .”  15 U.S.C. § 2934(a).  The last Research Plan issued was in July 2003, and the defendants

make no claim that a revised plan was submitted by July 2006, or since that time.  The defendants have

therefore unlawfully withheld action they are required to take---producing an updated National Global

Research Plan at least every three years.  Cf. Forest Guardians v. Babbitt, 174 F.3d 1178, 1191 (10th

Cir. 1999) (holding that “[w]hen an agency fails to meet a concrete statutory deadline, it has unlawfully

withheld agency action” under the APA).

In addition, the defendants are in violation of 15 U.S.C. § 2936, which dictates that “On a

periodic basis (not less frequently than every 4 years), the Council, through the Committee, shall prepare

and submit to the President and the Congress [a Scientific] assessment.”  It has been almost seven years

since the last Scientific Assessment was published on October 31, 2000 and submitted to Congress in

November 2000, triggering a due date for a subsequent Scientific Assessment in November 2004.

Again, the defendants do not dispute this.  The defendants have not adhered to the text of the statute or

its mandates.

The defendants’ only substantive response is that the Court “should defer to the CCSP’s

decisions related to the manner of compliance [with the GCRA].”  Docket No. 49, at 29.  They posit that

“[i]n Defendants’ appropriate exercise of its judgment, it has determined only recently that the initiation

of a process to revise the Research Plan has become necessary and advisable.”  Id. at 30.  In fact, the

defendants go so far as to assert, somewhat incredulously, that “the GCRA grants Defendants substantial

discretion in the manner in which they may produce and submit periodic Scientific Assessments and

Research Plans.”  Id. at 33.  The premise of this argument is that the defendants have discretion in

determining the manner in which to comply with the GCRA reporting requirements, which the

defendants define as including the time for compliance.  See id. at 24, 29-30.  The defendants are wrong.

Congress has conferred no discretion upon the defendants as to when they will issue revised Research

Plans and Scientific Assessments.  With respect to timing, Congress has unambiguously declared that

the reports are to be issued at intervals no less often than three or four years respectively.

While not explicitly stated, the defendants appear to be vaguely invoking deference under
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Chevron U.S.A., Inc. v. Natural Resources Defense Council, Inc., 467 U.S. 837 (1984), posturing the

CCSP as an agency with discretion to reasonably interpret the GCRA.  Under Chevron, a court defers

to an agency’s reasonable interpretation of a statute, if a statute is ambiguous, and if, after examining

the statute using the “traditional tools of statutory construction,” that ambiguity remains.  Chevron, 467

U.S. at 842; see also General Dynamics Land Sys., Inc. v. Cline, 540 U.S. 581, 600 (2004) (Chevron

deference applies only if other “devices of judicial construction have been tried and found to yield no

clear sense of congressional intent”).  Here the most ordinary of all tools of statutory construction,

reading the statute, reveals that Congress has imposed clear-cut, unambiguous deadlines for compliance.

There is no ambiguity, and therefore no basis for deferring to the defendants’ suggestion otherwise.

Accordingly, the plaintiffs’ motion for summary judgment is granted.  Pursuant to the

Declaratory Judgment Act, 28 U.S.C. § 2201, the Court finds the defendants are in violation of sections

2934 and 2936 of the Global Change Research Act, and that declaratory judgment in the plaintiffs’ favor

is warranted.

INJUNCTION/REMEDY

1. Equitable Relief

In addition to a declaratory judgment, the plaintiffs’ requested relief includes an injunction

compelling the defendants to produce the Research Plan and the Scientific Assessment by a date certain.

They have suggested nine months from the date of the Court’s order.

Unless restricted by statute, once a district court’s equitable powers are properly invoked, it has

“broad discretionary power” in fashioning injunctive relief.  See United States v. Oakland Cannabis

Buyers’ Co-op., 532 U.S. 483, 495-96 (2001); Lemon v. Kurtzman, 411 U.S. 192, 200 (1973); Porter

v. Warner Holding Co., 328 U.S. 395, 398 (1946) (equitable power is displaced only by a “clear and

valid legislative command”); High Sierra Hikers Ass’n v. Blackwell, 390 F.3d 630, 641 (9th Cir. 2004)

(citation omitted) (a district court has “broad latitude in fashioning equitable relief when necessary to

remedy an established wrong”).  For instance, courts may use that power to enforce prompt compliance
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with a court order by an administrative agency.  See High Sierra Hikers, 390 F.3d at 642 n.6 (upholding

injunction requiring Forest Service to complete NEPA process no later than December 31, 2005); Idaho

Watersheds Project v. Hahn, 307 F.3d 815, 823, 834-35 (9th Cir. 2002) (affirming district court’s

injunction requiring agency to undertake an environmental review of sixty-eight permits on an expedited

schedule); Trustees for Alaska v. Hodel, 806 F.2d 1378, 1380, 1384 (9th Cir. 1986) (upholding a district

court order requiring the Department of Interior to submit draft legislative environmental impact

statements to public for comment where the Department failed to comply with its statutory obligation

to do so).

2. Analysis

The Court has found the plaintiffs have suffered cognizable procedural and informational injuries

due to the defendants’ failure to produce “a summary of the proposed [Research] Plan [that] shall be

published in the Federal Register for a public comment period . . . .”  15 U.S.C. § 2934(f).  A decree that

the defendants publish a summary of the Research Plan in the Federal Register is therefore appropriate

redress for these injuries.  The more difficult questions are whether the procedural and informational

injuries stemming from the failure to produce the summary of the Research Plan are bases for

compelling the issuance of a revised Research Plan and updated Scientific Assessment, as sought by the

plaintiffs, in addition to the summary itself.  The Court requested additional briefing from the parties

on this point and they have proffered their arguments.

The defendants reiterate their position that the public comment provision applies only when and

if they submit a revised Research Plan to Congress, and that absent actually submitting a revised

Research Plan without allowing for public comment, the plaintiffs have suffered no procedural or

information injury.  The Court previously found this argument unpersuasive in its analysis of the

asserted procedural injury, and finds it equally so here.  The logic of the defendants’ position suggests

that if they never take any action on the Research Plan, the public comment provision is never triggered.

The defendants, however, are not at liberty to circumvent a Congressional mandate through indefinite
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delay of the Research Plan.  Otherwise, there would be no reason for Congress to include this provision

in the GCRA.  Again, the Act imposes an affirmative duty on the defendants to produce the Research

Plan on a periodic basis, so public participation is not a contingency that may be indefinitely postponed.

The Act simply does not give the defendants the discretion of when or if they will submit the Research

Plan to Congress other than at minimum intervals.  The premise of this argument therefore does not

stand. For their part, the plaintiffs contend that

publication of the summary [of the Research Plan] alone does not fully redress Plaintiffs’
injuries, remedy Defendants’ violations of law, or effectuate the intent of Congress.  If
Defendants were compelled to initiate the public review process pursuant to Section
2934(d), yet were free to disregard the related statutory deadlines for the submission of
the revised Plan to Congress following such review, Plaintiffs’ participation would be
rendered meaningless and Defendants’ violations of law would continue unabated.

Docket No. 70, at 1.

They add that the “Defendants’ failure to produce a revised Plan directly thwarts Plaintiffs’

participation in the process envisioned by Congress,” and that “[a]bsent Defendants’ compliance with

the timeline for completion of a revised Plan, Plaintiffs’ participation is rendered meaningless and its

procedural injury left partially unredressed.”  Id. at 3-4.  The Court agrees.  An injunction limited to

mandating the summary of the Research Plan would not rectify the procedural and informational injuries

incurred by the plaintiffs.  Without issuance of the revised Research Plan, the public participation in that

Research Plan has no real value or substance.  The consultation with “academic, State, industry, and

environmental groups and representatives” would be a mere hortatory provision within the Act.  15

U.S.C. § 2934(f).  Thus, not requiring the defendants to produce a final revised Research Plan would

not fully implement the public participation contemplated by the GCRA.  A court must presume that

absent clear Congressional intent to the contrary, the legislature did not intend to pass vain or

meaningless legislation.  See International Ass’n of Machinists & Aerospace Workers v. BF Goodrich

Aerospace Aerostructures Group, 387 F.3d 1046, 1057 (9th Cir. 2004); see also Biodiversity Legal

Found. v. Badgley, 309 F.3d 1166, 1175 (9th Cir. 2002) (it is an elementary canon of construction that

an interpretation which gives effect to all sections of a statute is preferred).  Congress has mandated that

a “summary of the proposed Plan shall be published in the Federal Register for a public comment period
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of not less than 60 days.”  15 U.S.C. § 2934(f).  The Court must presume Congress included this public

comment period for a purpose, in this case, for the purpose of developing a comprehensive record of

information to be considered, analyzed, incorporated and/or addressed in a meaningful manner in the

preparation of the ultimate draft of the Research Plan.

By extension, the same reasoning applies to the Scientific Assessment.  The GCRA directs the

defendants to submit a Scientific Assessment which “integrates, evaluates, and interprets the findings

of the [United States Global Change Research] Program,” which are based, in part, on the public input

required for the Research Plan.  Id.  The plaintiffs quite accurately point out that the Scientific

Assessment “represents the end product and primary purpose of Plaintiffs’ participation in the

development of climate change research under the Act.”  Docket No. 70, at 9.  The Court is therefore

inclined to conclude that equitable relief should include not only the summary of the Research Plan, but

also the final revised Research Plan and the updated Scientific Assessment in order to fully implement

and give effect to all provisions of the Act.

Such an injunction is warranted whether an exercise of the Court’s discretion under its traditional

equitable powers, as a mandatory injunction required to effectuate a Congressional purpose, or in order

to compel unlawfully withheld agency action under the APA.

The traditional requirements for the issuance of a “discretionary” permanent injunction are (1)

the likelihood of substantial and immediate irreparable injury; and (2) the inadequacy of remedies at

law.  See Dream Palace v. County of Maricopa, 384 F.3d 990, 1010 (9th Cir. 2004).  In issuing an

injunction, the Court must balance the equities between the parties and give due regard to the public

interest.  High Sierra Hikers, 390 F.3d at 642.  Courts of equity cannot, however, in their discretion,

reject the balance that Congress has struck in a statute.  See Oakland Cannabis Buyers’ Co-op., 532 U.S.

at 497.  Their choice (unless there is statutory language to the contrary) is simply whether a particular

means of enforcing the statute should be chosen over another permissible means; their choice is not

whether enforcement is preferable to no enforcement at all.  Id. at 497-98.

In this case, the plaintiffs have shown not only a likelihood of irreparable damage, they have
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7 An evidentiary hearing is normally required before the issuance of a permanent injunction,
unless the facts are not in dispute.  See Charlton v. Estate of Charlton, 841 F.2d 988, 989 (9th
Cir. 1988) (citing Fengler v. Numismatic Americana, Inc., 832 F.2d 745, 747 (2d Cir. 1987);
Professional Plan Examiners of New Jersey, Inc. v. Lefante, 750 F.2d 282, 288 (3d Cir. 1984);
United States v. McGee, 714 F.2d 607, 613 (6th Cir. 1983)); see also Deja Vu of Nashville, Inc.
v. Metropolitan Gov’t of Nashville & Davidson County, 466 F.3d 391, 398 (6th Cir. 2006), cert.
denied, 127 S. Ct. 2088 (2007) (“Unless disputed questions of material fact exist, no trial or
evidentiary hearing is necessary for the district court to enter a permanent injunction”); Socialist
Workers Party v. Illinois State Bd. of Elections, 566 F.2d 586, 587 (7th Cir. 1977) (per curiam),
aff’d on other grounds, 440 U.S. 173 (1979); Standard Oil Co. of Texas v. Lopeno Gas Co., 240
F.2d 504, 509-10 (5th Cir. 1957).  There are no facts in dispute.  A hearing in this case is not
required.
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demonstrated actual success on the merits that they are incurring an ongoing injury to procedural and

informational rights granted them by statute.  See Orantes-Hernandez v. Thornburgh, 919 F.2d 549, 558

(9th Cir. 1990); LaDuke v. Nelson, 762 F.2d 1318, 1330 (9th Cir. 1985), modified on other grounds, 796

F.2d 309 (9th Cir. 1986).  Absent an injunction, these injuries will not be rectified.  Further, given that

the procedural and informational injuries sustained by the plaintiffs defy calculation, there are no

monetary damages or other legal remedies that would adequately compensate the plaintiffs.  See Gilder

v. PGA Tour, Inc., 936 F.2d 417, 423 (9th Cir. 1991).  Finally, Congress has determined the public

interest and the respective rights of the parties by mandating the duties of the defendants and the rights

of the public under the GCRA.  Consequently, there is little balancing of the equities for the Court to

undertake.  Cf. United States v. Odessa Union Warehouse Co-op, 833 F.2d 172, 175 (9th Cir. 1987)

(“Once Congress . . . had decided the order of priorities in a given area, it is for the court to enforce them

when asked”).  The plaintiffs have demonstrated their right to an injunction.7

In addition to the traditional analysis for injunctive relief, the Court finds that an injunction is

necessary to effectuate the Congressional purpose of the GCRA.  See Biodiversity Legal Found., 309

F.3d at 1177 (citing TVA v. Hill, 437 U.S. 153, 194 (1978)) (“when federal statutes are violated, the test

for determining if equitable relief is appropriate is whether an injunction is necessary to effectuate the

congressional purpose behind the statute”); see also National Wildlife Fed’n v. National Marine

Fisheries Serv., 422 F.3d 782, 795-96 (9th Cir. 2005) (per curiam).  As mentioned before, the purpose

of the GCRA, as enunciated by Congress, “is to provide for development and coordination of a
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comprehensive and integrated United States research program which will assist the Nation and the world

to understand, assess, predict, and respond to human-induced and natural processes of global change.”

15 U.S.C. § 2931(b).  Fulfilling this purpose begins with the issuance of a revised Research Plan and

Scientific Assessment.

Moreover, given the Court’s finding that the defendants have unlawfully withheld action

required by the GCRA, injunctive relief is directed by the APA.  Under the APA, a court “shall”

“compel agency action unlawfully withheld or unreasonably delayed.”  5 U.S.C. § 706(1).  The

defendants have unlawfully withheld reports they are required to disseminate.  The plaintiffs have

properly asserted a claim for relief through the auspices of the APA.  Their claim is meritorious.  The

Court, accordingly, shall compel action to bring the defendants into compliance with the law.

For the foregoing reasons, the Court ORDERS the defendants to comply with the GCRA and

to issue a revised Research Plan and Scientific Assessment.

3. Time for Compliance

The defendants offer no definitive statement of when they intend to complete the revised

Research Plan that was due in July 2006.  Somewhat vaguely, they offer the assertion that they have

“initiated the process for producing a revised Research Plan.”  Docket No. 49, at 2.  Defendant Dr.

William Brennan states, under a heading of “Development of Research Plan,” that in “2002 the CCSP

[Climate Change Science Program] began the process of developing its 10-year Strategic Plan with the

goal of providing the best possible response to the requirements of the GCRA.”  Docket 49, Ex. 3

(Brennan Decl. at ¶ 9).  The following paragraph of the declaration suggests that Brennan is using the

designation “Strategic Plan” as an interchangeable reference to the “Research Plan” of the Act.  Id. at

¶ 10.  If this is correct, the defendants plan to release a revised Research Plan sometime in 2012.  This

is far afield the mark set by Congress.  As Brennan also states in his declaration, “The CCSP was

created to integrate and coordinate the climate resources and research of the Federal Government to

obtain the best possible science concerning climate variability and change and to respond to the
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8 The plaintiffs have expressed concern with the defendants’ stated plan to issue twenty-one
separate reports rather than a single Scientific Assessment.  The Court appreciates this concern
and to the extent the defendants suggest these twenty-one reports will be disseminated over the
course of several years, the Court agrees this contravenes the time frame imposed by Congress.
The plaintiffs have not, however, specifically requested the Court to order the production of a
single Scientific Assessment, so the Court does not reach this issue.  Moreover, while the Act
specifies the time for submitting the Assessment, as well as particular elements to be analyzed
and evaluated, Congress has not likewise clearly dictated the form the Assessment must take.
Thus, while the report(s) must be submitted within the period directed by statute, the precise
organization of the report(s) is left open by the Act.
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requirements of the GCRA.”  Id. at ¶ 5 (emphasis added).  The reporting requirements of the GCRA are

simple and direct: “The Chairman of the Council shall submit the [Research] Plan to the Congress

within one year after November 16, 1990, and a revised Plan shall be submitted at least once every three

years thereafter.”  15 U.S.C. § 2934(a).

As the Research Plan is now more than a year overdue, the Court ORDERS that a summary of

the revised proposed Research Plan be published in the Federal Register no later than March 1, 2008,

and that the proposed Research Plan itself be submitted to Congress not later than 90 days thereafter.

This date allows the defendants six months to prepare the summary of the Plan, and then 90 days for

public comment and revision provided for by the GCRA.  See 15 U.S.C. § 2934(f).

With respect to the Scientific Assessment, the defendants maintain that they “are in the process

of issuing 21 Assessment and Synthesis reports that will fulfill the requirements [to produce a Scientific

Assessment].”  Docket No. 49, at 2.  The defendants have represented to the Court that they plan “to

complete those reports necessary to comply with [the Scientific Assessment section of the CGRA] by

the end of 2007 . . . .”  Docket No. 49, at 4.  Given that the Scientific Assessment must in some manner

integrate, evaluate, and interpret the public comments of the Research Plan, and given the defendants’

representation that they are able to oblige the required provisions of the Scientific Assessment by the

end of this year, the Court ORDERS the Scientific Assessment be produced no later than May 31, 2008.

The defendants should have little difficulty accommodating this deadline, having declared that “This

proposed time-frame [nine months after the Court’s order] already comports with Defendants’ scheduled

completion of the required synthesis and assessment reports.”  Docket No. 49, at 32 n.15.8
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9 If the plaintiffs wish the Court to entertain a request for fees under the Equal Access to Justice
Act consistent with their complaint, they are instructed to file an appropriate motion within thirty
days of the entry of final judgment.  The Court anticipates that should such a motion be
submitted, of particular importance will be whether the government’s position in this action was
“substantially justified” as that term is used in the EAJA.  28 U.S.C. § 2412(d)(1)(A).  The
briefing should adequately address this issue.
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CONCLUSION

Accordingly, the defendants’ motion to dismiss for lack of jurisdiction/alternative motion for

summary judgment [Docket No. 48] is DENIED.  The motion to intervene [Docket No. 53] is likewise

DENIED.  The plaintiffs’ motion for summary judgment [Docket No. 7] is GRANTED.

It is further ORDERED that the Court will retain jurisdiction over this action to ensure

compliance with the Court’s decree.9

IT IS SO ORDERED.

August 21, 2007 _________________________________
Saundra Brown Armstrong 
United States District Judge
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